oss of Lords. 
| 1 | The Reverend Ral ph Hawtry, Clerk, Maſter of Arts, Vicar of the Pariſh of 
7 K.illcolumb, in the Diocgſe of Oſſory, in Ireland. { Appellant, 


Caſſandra Daniel, Yidow, John Digby, Eſquire, an Infant, by Simon 
Digby, E/quire, his Father and Guardian, Caſſandra M'Naghton, an In- 
4 X 3 „ Reſpondents. 
fant, by the ſaid Caſſandra Daniel her Guardian, and Sydnam Snow, 
and Robert Snow, and Richard Lord Biſhop of Oflory, - = = = 


7he Appellant's CASE. 


18 Majeſty is ſeiſed, in Right of the Crown, of the Advowſon of the Church of Killcolumb, in the Dioceſe of Offery, con- 
liſting of a Rectory and Vicarage endowed ; and the Church being vacant by the Death of Samuel Henry, the laſt In- 
- cumbent, his Majeſty, by Letters Patent dated at Dublin the 7th of June, in the 26th Year of his Reign, preſented the 


Appellant thereto, who was thereupon inſtituted and inducted, and has ever fince been complete and only Incumbent, 
15 having the actual Cure of Souls, within the ſaid Pariſh. | 

E a d other 

een Fidown, n 


The Rettory of Dungarvon, with the Manſion-houſe and Glebe Land thereto belonging The Rectory of Killbride—The Rectory of 
WS, become veſted in ___ Killcolumb, and the Rectory of Fidown, were formerly Part of the Poſſeſſions of the diſſolved Monaſtery or Abby of St. Catherine's, near 
isn dhe — Waterford, in Ireland, and, by the Surrender of the Monaſtery, became the Inheritance of the Crown, and were, from thenceforth, occa- 
ad. ſionally leaſed by the Crown to different Proprietors, at ſeveral yearly Rents. | | . 

f 604, Demiſe by K. King James the Firſt, being ſeiſed in Fee of Xillcolumb and the other Rectories, by his Letters Patent, dated the 28th of June, 1603, 
eee Rectorics 0 in the Firſt Year of his Reign, in Conſideration of the Surrender of a former Leaſe made by Queen Elizabeth, and of a pecuniary Fine, 


Wee Eſmond and ochers, q emiſed the ſame to Sir Laurence Eſmond, and Ellis his Wife, and Patrick Sherlock her Son, for a Term of 21 Years, at the yearly Rent 
f of 100 J. 1056. 6d. Haltpeny, the Leſſee 


paying all Proxies, Synodals, Stipends of Curates, Penſions, Rents, Services, and all other 
uy Charges iſſuing out of the Premiſes. | ö : 
| | 16 19. Further De- 


His ſaid Majeſty afterwards, by other Letters Patent, dated the 3d of March, in the 17th Year of his Reign, demiſed the ſame to Sir 
WS Years to Sir La- Lawrence for a further Term of 51 Years, to commence from the Expiration of the former Leaſe, which was to expire in 1624. 
1 to _ the King James the Firſt afterwards, taking into Conſideration the Condition of the Church in reland, by his Inſtructions to the Go- 
WT ©; ladtructions for vernors of that Kingdom, commanded, That all ſuch Impropriate Parſonages as were his Inheritance, and held by Leaſe from the Crown, 


propriate Parſonages ſhould for ever, as ſuch Leaſes expired, be thenceforth ſet to the ſeveral Curates and Miniſters of all ſuch Churches, who were to attend 
ee Incumbents, on | 4h PIN 
ac former Loſs. the Cure of Souls, and ſhould be Incumbents on the ſeveral Parſona 


| p ges, they ſecuring to his Majeſty the Rents, Duties, and Services re- 
ſerved upon ſuch Leaſes. | | | | 


— His Majeſty's 


. Confirmed by K. King Charles the Firſt afterwards confirmed theſe Inſtructions or Orders, by his Royal Order of the 8th of July, 1626. 
4 E Further Order And again afterwards, by a Second Order, reciting the Two preceding Orders, and that, notwithſtanding the ſame, his Majeſty was 
13 Nelly, enforcing the informed that ſundry Tythes, upon the Expiration of the former Leaſes or otherwiſe, had been again lett to Laymen; his Majeſty 
v0 therefore declared his Intention, for him, his Heirs and Succeſlors, to grant the Reverſion of all ſuch Tythes, Obventions, and Profits, 
(and with ſuch Reſervations only as had formerly been expreſſed), irrevocably to Almighty God, and to the particular Churches to which 
ſuch Tythes belonged, and to the ſeveral Incumbents who ſhould be in the ſaid Churches, when fuch Leaſes ſhould determine, and to 
their Succeſſors for ever Giving thereby to ſuch Incumbents, on the Expiration of ſuch Leaſes, full Power to enter into Poſſeſſion of 
the ſaid whole Tythes; and charging all Officers of the Exchequer to receive the ſame z and alſo requiring Letters Patent under the 

Be | Great Seal to be made out for granting the ſaid Tythes to the Uſe of the ſaid Incumbents, and their Succeſſors for ever. 

Mo. Further Leaſe by The Second Leaſe which had been granted to Sir Lawrence E/mond, afterwards Lord Eſmond, being to expire in 1675, King Charles 
are 3 the Second, by Letters Patent, dated the 28th of January, in the 22d Year of his Reign, 1670, reciting the laſt Leaſe to Sir Lawrence 


ae former Leaſes, Eſinond, granted the ſeveral Rectories and Tythes to Sir Ellis Leighton, for a further Term of 51 Years from the Expiration of the former 
1 Leaſes, which was to be in 1675. 


This laſt Leaſe did not eflux in Point of Time till the Year 1726 ; till which Time neither the Right of the Appellant or the Re- 
ſpondents could attach. © 3 


Gave, 163. Sir Ellis Leighton declared a Truſt of this laſt Leaſe for 7ohn Lord Berkeley of Stratton. | | 

„dna by King King Charles the Second, being ſtill ſeiſed in Fee, in Right of his Crown, of the Reverſion of the ſeveral Rectories and Tythes expec- 
WE 24 to the Biſhop of tant on the Determination of the Iwo ſubſiſting Leaſes to Lord Efmond and Sir Ellis Leighton, on the 7th Nov. 1675 (in Execution of 
e the Incum* the favourable Intentions of his Royal Predeceſſors to the Church), made a Reverſionary Grant (which was inrolled on the 1 of the 
A enſuing April) of the Inheritance thereof to 7ohn Lord Biſhop of Ofry, and his Succeſſors, in Truſt for the future Incumbents of the 
BB ſeveral Pariſhes, and under this laſt Grant the Appellant derives his immediate Title to the Tythes in Queſtion—This Grant is intro- 
B duced with the following Recitals, | 
dae It recites, That King Charles the Firſt, by Letters, dated the 20th April, in the 11th Year of his Reign, ſignified his Pleaſure that 
BY all Impropriations whereof he was then ſeiſed, in Right of his Crown, ſhould be granted to the Clergy, by ſuch Letters Patent as ſhould 
| be fit ; | | 


i 


And that King Charles the 2d, by his Letter, dated the 2oth of Nov. 1660, ſignified his Pleaſure, that Rectories Appropriate and 
Vicarages, and the Tythes then in his Poſſeſſion, by the Expiration of the former Leaſes, and the Reverſion of ſuch whereof the former 


Leaſes were not expired, and ſuch as were forteited by the late Rebellion and not reſtored, ſhould be granted to the Incumbents and their 
Sncceſlors for ever. : 


L in Queſtizy become And further recites a Clauſe in the Act of Settlement, That all Impropriations or Appropriate Tythes forfeited to, or veſted in, his 
Ihe Crown by the Sur- Majeſty, by the ſaid Act, or otherwiſe forfeited or eſcheated to his Majeſty, in Right of his Crown, ſhould be ſettled on the Incumbents, 
having Cure of Souls—And alſo a Clauſe in the Explanatory Act relating to the = Matter, 


Alfo his ſaid Majeſty's Letter, dated the 4th 7uly, 1673, for removing all Doubts that might ariſe in the Conſtruction of the ſaid 
Clauſes, declaring his Intention to be, that as well the Reverſions of all Impropriations. and Appropriate Tythes, whereof no ſuch Demiſe, 


nat forfeited, was then in being, and which belonged to his Majeſty, in Right of his Crown, or which, by any Forfeiture, Attainder, 


or by the faid Act, were veſted in his Majeſty, or which theretofore were acquired or given to the Uſe of the Church, ſhonld be granted 
by Letters Patent to the Incumbents of 


the Pariſhes wherein they ariſe, or to ſuch Perſons as the Lord Lieutenant ſhould appoint, in 
Truſt for ſuch Incumbents. | | | 


And that the Lord Lieutenant had appointed ſuch Grant to be made to John Lord Biſhop of Ofory, and his Succeſſors. 

It further recites an Order made by the Lord Lieutenant and Council, dated the 4th July, in the 25th Year of his Majeſty's Reign, 
that the Rent to be reſerved on ſuch Grant ſhould be the Rent payable thereout in 1641, and a Fifth Part of the ſaid old Rent as Aug- 
metitation Rent. 


And then his Majeſty grants, purſuant to his Letters, dated the 4th of July, 1673, to the ſaid Biſhop and his Succeſſors, inter alia, 
the Farm of the Two Parts of the Tythes of the Rectory of Dungarvon, with the Manſion- houſe and Glebe—The Farm of the Rec- 
tory of Killbride— The Farm of the Rectory of Killcolumb ; and the Farm of Two Parts of the Tythes and Alterages of the Rectory of 
to the Patent is Fidown 5 Which were by the Patent; dated the 3d of March, 1619, demiſed to Lawrence late Lord Eſmond, for 51 Years, from Michael- 
| peferiptien only, in mat, 1624 and the Reverſions and Remainders, and all his Right, Claim, and Eſtate, and Intereſt therein, either in Right of his Crown, 
ow and a: if n bad blen Or by virtue of the ſaid Acts or otherwiſe, To Hold to the Biſhop, and his Succeſſors, to the Intent to permit the ſeveral Incumbents, in 
J ente. their reſpective Pariſhes, to receive and convert the Profits to their own Uſe With a Reſervation of ſeveral yearly Rents to the Crown, 
g in reſpect to the ſeveral Rectories And particularly for Killcolumb, the yearly Rent of 16 J. being the old Rent payable in 164 1 — And 
1 30. 4 g. yearly Increaſe Rent, according to the Order of the ſaid Lord Lieutenant and Council: 


With a Proviſo, That ſuch of the Premiſes, whereof any Terms for Years were then ſubſiſting, ſhould pay, during ſuch Terms, the 
Rents they paid in 1641. 4 
The Non-recital of Leizhton's And his Majeſty thereby granted to the Biſhop, and his Succeſſors, that the ſaid Letters Patent, or the Enrollment thereof, ſhould be, 
* ooh 2 be a De- in all reſpects, firm, good, valid, and effectual, in Law, againſt him, his Heirs and Succeſſors, notwithſtanding the naming or reciting 


66 could. be bona ma Tythes and Premiſes improperly, and notwithſtanding the naming or reciting improperly any Demiſe or Demiſes, Grant or 


the Premiſes, or any Part thereof, and notwithſtanding true and full Mention was not made of the Names of the Tenants, 

Farmers, Oceupiers, or former Poſſeſſors of the Premiſes, and notwithſtanding the not reciting or reciting improperly his Majeſty's Title 
in and to the Premiſes, or any Part thereof, and notwithſtanding any Statute, Act, Ordinance, or Proviſion, or any other Thing, Cauſe, or 
Matter, whatſoever, which might tend to weaken or annul the ſame. | weft 

The Title ſet up by the Reſpondents to rhe Rectory in Queſtion is deduced under the following Grant and Conveyances ; 
viz. 1 * i | 

oe Leaſe to Sir Els Leighton was a Truſt only for Lord Berkeley, and ſo declared by the Deed by him executed in 
1673. | | | | R | th 


A | That 


' Hiel 


—— ON 444 


x7 June,1676, Grant by K. Chats That King Charles the Second, by Letters Patent, dated 17th June, 1676 (being above a Year after the Date and F yh of the 
5 mY Me Coats pp ;, preceding Grant to the Biſhop of the Dioceſe, in Truſt for the Incumbents), reciting the Leaſe to Leighton, of which the Truſt had been 
buerected'ts hee thir Grant declared to Lord Berkel:y—Granted the Reverſion of the Rectory in Queſtion, expeCtant on the Determination of Leighton's Leaſe, to 
144 net to tale place till the Ear Prodgers, and his Heirs, 15 


e ns Ne F That Prodgers, by Leale and Releaſe, dated 22d Augu/t, 1676, in Conſideration of 600 7. conveyed the Premiſes to Lord Ber keley in 
e 


veys to Lord Berkeley, : 2 1 ir 
From whom the Promiles, in hat Lord Berkeley died ſoon after, leaving John Lord Berkeley, his eldeſt Son and Heir, and Chriſtian Lady Berkeley his Widow and 
an became velted in Hemy Executrix, and that Lady Berkeley, by Deed of 3oth October, 1681, in Conſideration of 1000 J. conveyed her Intereſt therein to Henry 
aniels Daniel, Clerk, and his Heirs, with a Covenant that Lord Berkeley her Son, who was then a Minor, ſhould, when of Age, convey the 
Inheritance to him; and that, in Purſuance thereof, ſhe and her Son, upon his coming of Age, conveyed the ſame to Henry Daniel 
accordingly, in Conſideration of 1400 J. by Leaſe and Releaſe, of the 23d and 24th of May, 1695; and that Lord Berkeley the Son, and 
| Fane Lady Berkeley his Wife, in Hilary Term, 1695, levied a Fine of the Premiſes accordingly to Daniel. 
' It is alleged by the Reſpondents, That this Grant was made to Prodgers, in Conſideration of his ſurrendering the Office of Houſe- 
keeper of the Palace of York, granted to him at the Time of the Rebellion; but it ſhould rather ſeem, from the prior Truſt of Leigh- 
ton's Leaſe, and from the immediate Conveyance conſequent upon the Grant to Lord Berkeley, that he was a voluntary Nominee for his 
Lordſhip z and even if his Lordſhip really paid him the 600 J. and Henry Daniel afterwards paid his Lordſhip's Family the 1400 J. for 
the Grant, yet the Reuts payable to the Crown, during the Continuance of Leighton's Leaſe (including a Period of 50 Years from the Date 
of Prodgers's Grant) were an ample Recompence for the Purchaſe Money. 

As Lord Berkeley could not be ignorant of Leighton's Leaſe, of which the Truſt was declared to himſelf in 1673 So neither could 
he, or Prodgers his Nominee, be Strangers to the prior Reverſionary Leaſe to the Biſhop of Cory, which had been inrolled fo long 
before the Grant to Prodgers, and till the Expiration of that Leaſe the Poſſeſſion under it was the Poſſeſſion of the Leſſee or his Aſſignee, 
and not of the Grantee, | 

At the Time of the Expiration of Leighton's Leaſe in 1726, when the Reverſionary Grant to the Biſhop took Place, Samuel Henry, 
Clerk, ſince deceaſed, was Incumbent of the Church of Killcolumb, and Robert Watts was the Incumbent of the Pariſh of Fidown, 

Riebard Daniel claims the 3 Upon the Death of Henry Daniel, Richard Daniel his eldeſt fon and Heir, claimed the Benefit of the Grant to Prodgers ; and having, 
422 ö upon tlie Strength of that Title, prevailed upon the Farmers to refuſe the Payment of their Tythes to the Incumbents - Nobert Watts, 
the Incumbent of Fidown (both Incumbents claiming under the ſame Title), in order to bring the Validity of that Grant to a judicial 
1738, Treſpaſs brought againſt Determination in 1728, brought an Action of Treſpals in the Name of Sir John Ve/ey, then Bithop of Cor, againſt Henry Briſcoe, one 
_ ws 1. on of the Farmers, for unjuſtly carrying away a Cock of Hay, which had been ſet out for two third Parts of the Tythes of the ſaid Pariſh 
ſhop's Death, of Fidown, as Part of the Rectorial T'ythes of the ſaid Pariſh-—But the Cauſe abated before Trial, by the Biſhop's Death. 
Another Action brought in the The Bithop being ſucceeded in the See by Dr. Edward Teniſon, another like Action was commenced in the Name of the new Biſhop, 
Name of the ſucceeding Biſop, yhich proceeded to Trial; but, upon the Trial, one of the Jurors was ſuddenly ſeized with fo violent a Diſorder, as rendered him inca- 
pable of attending to the Evidence, ſo that the Biſhop was under a Neceſlity of conſenting to withdraw a Juror, and afterwards the 
Cauſe was appointed to be tried at Bar, and then put off for want of Jurors for ſome Time, and then came again to be tried, when 
Richard Daniel, inſtead of inſiſting on his pretended Title, took Advantage, that the Biſhop was not prepared to prove that he had 
But the Biſhop Nonſuited. pertormed all the Requiſites to entitle him to enjoy the See of Offory, whereby his Lordſhip was under a Neceſſity of ſuffering a 
Nonſuit, | | 
33 _ e e Thele repeated Diſappointments occaſioned the bringing a third Action of Treſpaſs in Eaſter Term, 1733, in the Name of the Biſhop, 
Special Verdict. d * againſt Henry Briſcoe, which at laſt received a Trial at the Aſſizes of Kilkenny, where the Jury found a Special Verdict, but, before the 
Cauſe abated by the D'ath of the Matter of Law ariſing on the Verdict came on to be argued, the Cauſe abated by the Deaths of the Biſhop and of Briſcoe. | 
Further Aion 4 in the Afterwards in Hilary Term, 1737, {till one more Action was brought in the King's Bench in Jreland, in the Name of Charles, then 
Court of King's Bench in the Biſhop of O/ry, againſt /Villiam Kitchin, for carrying away Two Fleeces of Wool, which had been ſet out for the Rectorial Tythes of 
he pag Bukop, againit the ſaid Pariſh, when Daniel was ſerved with a Notice, that the ſaid Action was brought with Intent to bring to a legal Trial, his 
a pretended Title to the Rectorial Tythes of the ſaid ſeveral Pariſhes, and to give Evidence as to the Pariſh of Fidown only, and requir- 
Not defended by oaniel, and ing him to take on himſelf the Defence of the ſaid Suit, as he had done of the ſeveral other Suits againſt Briſcce, but he declined the 
— ee een aol permitted Judgment to paſs againſt Kitchin, by Default And, | 
th Feb. 1937. Bill brought by Afterwards on the 7th of February, 1737, exhibited a Bill in the Court of Exchequer in Ireland againſt Robert Watts, alleging, that 
223 — Cour,,of Exchequer he had been for many Years in the quiet Poſleſſion of the Rectorial Tythes of the ſaid Pariſh, by virtue of a Title then in being, and 
; undetermined ; and, upon filing the Bill, obtained an Injunction againſt Watts, for want of an Anſwer ; and ſoon afterwards, on the 
oth Avril, 1738. Death and 3oth of April 1738, died, leaving the Reſpondents, Caſſandra Daniel, his Widow, and Three Daughters, Ann, late Viſcounteſs 
— Duane Maſſareen, ſince deceaſed, and Elizabeth and Mary Daniel, Spinſters, his Heirs at Law—By his Will, he deviſed to the Reſpondent 
Caſſandra Daniel, his Widow, his pretended Title to the Rectorial Tythes for her Life, with Remainder to his Three Daughters. 
Bill of Revivor by Caſſandra Da- After the Death of Richard Daniel, the Reſpondent Caſſandra Daniel, his Widow, exhibited her Bill of Revivor againſt Watts; who, 
; having fully anſwered the Bill, and the ſaid Reſpondent having afterwards applied for an Injunction againſt him, and failed in her 
Motion, ſhe proceeded no further in the Cauſe ; but about the fame Time made a Leaſe of the Tythes of the ſeveral Pariſhes, to the 


Ln 


She leaſes the Tythes to the Re- Reſpondent Robert Snow, for her Life, who inſtituted no leſs than Twenty-eight different Suits againſt Tweaty-ſeven of the Inhabitants 


ſpondent Snow. 8 . , 7 
Who whe a Multiplicity of Ac- Of the Pariſh of Fidown, in the Conſiſtory Court of the Dioceſe of Or., for Subſtraction of Tythes—Upon which, in order to procure 


tions againit the Farmers. a legal Determination of the Title, | 
Robert Watts applied to the Two ſucceſſive Biſhops of Or (in whom the legal Title of the Rectorial Tythes was veſted by the 
Letters Patent, in Truſt for the Incumbents) to permit their Names to be uſed in Ejectments, or other proper Suit in Law or Equity, in 
order to recover the Tythes from the Reſpondents Daniel and her Daughters; which the Biſhops refuling, Watts, as Vicar and Incum- 


Dill y Robert Watts, bent of Fidown, exhibited his Bill in the Court of Chancery in Jreland, againſt the Reſpondent Daniel, the ſaid Elizabeth and Mary 


Daniel, her then ſurviving Children (Lady Maſſareen being dead without Iſſue, and her Title devolved upon her Siſters) ; and alſo 
againſt the Reſpondents Robert and Sydnam Snow, and apainſt Michael, Lord Biſhop of O ry, and others, praying the Eſtabliſhment 
of his Title, and to be quieted in Poſſeſſion of the Tythes. 
Demurrer thereto, but over tuled. To this Bill ſome of the Defendants demurred, on Pretence that the Title was trjable at Law; but the Demurrer was over-ruled, in 
. regard it was charged in the Bill, that the legal Title was in the Biſhop who refuſed to ſue. 
4th May, 1744. Decree for The Caule came on to be heard, when it was decreed, that a Caſe ſhould be ſtated, and ſent to the Court of Common Pleas, for 
. their Opinion, ©* Whether Michael, then Biſhop of Or, in Right of his See, and Watts as deriving under him, by virtue of the 
„ ſeveral Grants before ſtated, or the Reſpondent Caſſandra Daniel, and her Daughters, and the Reſpondents Robert and Sydnam Snow, 
| as deriving under them, were entitled to the Rectorial Tythes of the Pariſh of Fidown.” | 
gth March, 1744. Caſe fed. The Caſe was accordingly ſtated by a Maſter in Chancery, containing a full Deduction of the different Titles and Claims made by 
the Parties, agreeable to the preſent Narrative, and the Caſe thus ſtated, being afterwards ſolemnly argued before the Court of Common 


2% April, 1946. Ovinion of the Pleas in Ireland That Court (where Lord Chief Juſtice Singleton then preſided) on the fulleſt Conſideration, certified their Opinion, 


Judge thereva 1 Favour o& that T'wo-thirds of the Tythes of the ſaid Pariſh of Fidown, the Vicarage being admitted to be endowed with the other Third, were 
64 granted to the Riſhap of Or and his Suceeſſors, by the Letters Patent, dated the 7th of November, in the 27th Year of King Charles 
the Second; and that „ttt, the then Incumbent of Fidown, having the actual Cure of Souls, was entitled, by virtue of that Patent, 
to the ſaid Two-thirds of the Tythes of the ſaid Pariſh. | | | | | 

hoe Jane, ee de. The Cauſe coming back to the Court of Chancery upon the Judge's Certificate, Robert Watts was decreed to the Poſſeſſion of the 
ben, and in A „ Ale Two-thirds of the Tythes of Fidown, during his Incumbency, and an Account was directed of the Rents and Profits thereof, from the 
rohts, laſt Day of Eafter Term, 1728 (when the firſt Action was brought againſt Briſcoe),. and alſo from the Time of filing the Bill, the Court 
reſerving the Conſideration from what Period the Defendant ſhould be charged—Upon which laſt Decretal Order, ſeveral Proceedings 

were afterwards had, 

Samuel Henry, the then Incumbent of Killcolumb, and the other Incumbents of the Pariſhes of Dungarvan, and Killbride (who claimed 
under the very ſame common Title or Grant with Watts, and were oppoſed by the ſame Pretence of Title on the Part of the Danieli), 
were not ſo litigious as to harraſs either their Adverſaries, or the Biſhops their Truſtees, with ſeparate Suits as to each Rectory, —But 
rather waited the Iſſue of the Suits proſecuted by Watts, upon the ſame common Title, viz. the Validity of the Letters Patent of the 


27th of King Charles the Second; upon a Preſumption, that in caſe the Title of the Biſhop, in Right of his See, to the particular 


Reftory of Fidewn, under the ſaid Letters Patent, ſhould be eſtabliſhed, that they, as the Ceſtuique Truſts of the other Rectories 
compriſed in and claimed on both Sides, under the very fame Grants, ſhould be let into Poſſeſſion of the Rectories and Tythes of the 
ether Pariſhes, whereof they were reſpectively Incumbents, without further Litigation or Trouble; and that the ſeveral Suits com- 
megnced by the fncceſive Biſhops and Matte, upon the ſame Title, would enure to their Benefit, as the Biſhops Title to all the ſaid 
Rectories, was thereby ſolemaly determined; but no ſooner was this Suit finally determined, than they found themſelves miſtaken, for 
tho Danieli refuſed to deliver them up, on à Pretence that Jatts having by his Bill demanded only the Rectory of Fidown, the Deter- 
mination in that Cauſs/did not in Words extend to the other Rectories, and the long Pendeney of that Conteſt for 20 Years together, 
oocaſioned ſolely by the Litigation of the Daniels, was then to be worked up into a ſuppoſed Acquieſcence on the Part of the other 


: $4 
4 : 


uon, tough upon dne only, and that the Proſecution by Watts, was the Proſecution of all the Incumbents in the ſame Circumſtances. 


8 ebe ene Henry; the laſt Incumbant of Killaolumb, did not Ave to effectuate any particular Proſecution upon his own Account, and after 


vn 7th June, 17 Nur Crown his Death, the Appellant on the 7th of June 1763, upon the Preſentation of the Crown, ſucceeded to the Rectory, and, as ir ſhould 
dem the Litigationientailed- upon che Incumbents of the ſeveral Rectorſes. 


+ Rilond for the Arpelüary com- The Procerdings in #atts's Cafe, having furniſhed ample Experience of the Inefficacy of any legal Proſecution for aſſerting the Right 


MY Tn tothe T and the Patiſtüonters (who are 800 in Number) refuſing to pay their Tythes to the Appellant, under Pretence of the 


Mitſe ot the Daitielr, and the Biſhop of Mery, in whom the legal Eſtate of the Tythes was veſted, refuſing to aid the meo—_ 
2841 hs "a4 2 þ | . | | 2 - - &jectment ; 


| - Incumbents,' who apprehended the Caſe of all the ReCtories compriſed in the ſame Grant, was involved in the ſame common Determina- 


12 
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3 Fjeftmcnt ; and the frequent Vacancy of the See (Two Vacancies having already happened ſince the Appellant became the Incumbent) 
rendering it. impracticable for the Appellant to proceed at Law to any Effect, and the Right, as well as Method of Proceeding, in this 
Caſe, having been ſo recently eſtabliſhed upon the ſame Queſtion, and with the ſame Defendants, and almoſt upon the ſame Property, 

New, 1754 bil fledby The Appellant therefore on the 14th of March 1 754, exhibited his Bill in the Court of Chancery, in Ireland, againſt the Reſpondent | 
1 pellan in the Court of , Caſſandra Daniel, the Widow and Deviſee of the ſaid Richard Daniel, and againſt Simon Digby, Eſq; who had then married Elizabeth, 
Cancer in * one of the Daughters of Richard Daniel, and the ſaid Elizabeth his Wife, and againſt 7% M*Naughton, Eſq; who had then married 

7 PoKillolumb. Mary the other ſurviving Daughter, and the ſaid Mary his Wife, and the Reſpondents Sydnam Snow and Robert Snow, the Leflees of 
Ty the Tythes under the Reſpondent Caſſandra Daniel, and againſt the Right Reverend Edward, then Lord Biſhop of 0ffory, and againſt 
the Church-wardens, and ſome few of the principal Inhabitants of the Pariſh, ſetting forth the ſeveral Circumſtances of his Caſe, 
agreeable to the preceding State thereof, with the Biſhop's Refuſal, and the other Realons, diſabling him to ſue at Law to any Effect, 
and compelling him to come into a Court of Equity, and charging that the Tythes and other Dues of the Rectory from the Time his 
Title accrued, had been of the clear yearly Value of 200 J. And alſo charging that the Defendants pretended he was barred by a Fine, 
levied of the Rectory; but he inſiſted that ſuch pretended Bar, was prevented by the ſaid ſeveral Suits in Equity; and that the Church 
in general, and the Appellant in particular, would not be precluded by any Att of Richard Daniel, during the Subſiſtence of the 
— ſeveral Leaſes, or pending the ſaid Suits; but that the ſaid Suits, proſecuted by Watts, with Intent to bring to a ſolemn Determination 
ebe 5 the Title of the Biſhop and Incumbents under the ſaid Letters Patent, ſhould have the ſame Effect, as to all the Rectories claimed by 
the Biſhop and Richard Daniel, under the ſame Title, as it had to the faid Rectory of Filown ; and that the Title of the Appellant and 
his Succeſſors, the future Incumbents of the ſaid Pariſh, in Right of the Church, thould not be barred or prejudiced by any Default in 
their Truſtees, the Biſhops of 2/ory or the late Incumbents—24» | therefore praying, that the Appellant's Title might be eſtabliſhed by 

the Decree of that Court, and he be quieted in the Enjoymeut on the ſaid ReCtorial Tythes, with an Account of the Rents and Profits. 
| ah bee. $754: Defendant's Ane The Reſpondent Cafſandra Daniel, and the then Delendunts Dig y and M*Naughton, and their Wives, by their joint Anſwer, inſiſted 
* in general Terms, that King Charles the Second did not, by the Letters Patent mentioned in the Bill, grant the Rectorial Glebe and 
Tythes in Queſtion to the Biſhop of , and his SuccetJors, to the Ules mentioned in the Bill; or if he did, that the Patent was not 

good or effectual. ; 

And they ſet up a Title as already ſtate] under the Leaſe to Sir lis Leighton, and the Truſt by him declared in 1673, to Lord 
Berkeley—The ſubſequent Grant by King Charles the Seccud, in the 28th Year of his Reign, to Edward Prodgers ; the Conveyance by 
Prodgers to Lord Berkeley, in Augu/t 1070, in Conſideration of 609 J. and the Agreement with Lady Berkeley, by Henry Daniel, in 
October 1681, for the Purchaſe of her Right for 10007. and the lublequent Conveyance by Lord Berkeley, the Son, in May 1695, in 
Conſideration of 400 J. more, and the Fine then levicd, and the Will of Richard Daniel, 5 : | 
| And that Henry Daniel, and Richard Daniel his eldeſt Son and Heir, continued in the peaceable Poſſeſſion of the Premiſes in Queſtion; 
mu beaft did not expire till 1725. by virtue of the ſaid Deeds, till the Death of Richard Danze! in #ril 1738, without paying any Rent for the ſame. | 
| | And they inſiſted, that, according to the reſpective Intereſte devil to them, they were entitled to the Tythes of the Pariſh of Killeolumb, 
under the Title before ſet forth, and inſiſted on the Fine levied to Lei Daniel, and the long and continued Poſſeſſion and Enjoyment 
aforeſaid, and on the ſeveral Statutes made in Ireland, tor the Limitation of Suits, and particularly on the Statute of the Eighth of his 
late Majeſty, entitled, An Act for the more etfe*tual quieting and ſecuring Poſſeſſions, and preventing vexatious Suits at Law,” being 
Þ all the ſame Matters as were mentioned in Watts's Caſe. | 
: Ul june, 1755+ e e The Reſpondents Sydnam and Robert Snow, likewiſe anſwered the Bill, and Robert Snow ſaid he became Tenant to the Rectories of 
{ra yana and Nobert Killeolumb and Killbride (inter alia) in 1736, at the yearly Rent of 90 J. by Leaſe, from the Defendant Caſſandra Daniel, for her Life; 
_ and that he had accounted to her for his Rent, h ch he ſaid was as much as any ſolvent Tenant would pay for the Prenfiſes. 

; The Defendant, Elizabeth Digby, one of the Daughters of Richard Daniel, having died after giving in her Anſwer, leaving the 
: 33 and Mary M'Naghton Reſpondent Jahn Digby an Infant, her Son and Heir, and the Defendant Mary. M*Naughton, the laſt ſurviving Daughter of Richard - - 
| Che Cauſe revived by the Appel- Daniel, having alſo died after anſwering, leaving the Reſpondent Caſſandra M* Naughton, an Infant, her Heir at Law—The Appellant 
t in February, 1755. revived his Cauſe, upon both the ſaid Abatements, and the Reſpondents, the Infants, ſeverally anſwered by their Guardians, inſiſting on 
the ſame Defence as had been made by their Mothers. Ln | 
| - prod mh Offory, Edward, then Lord Biſhop of Oſory, alſo anſwered, and afterwards died, and was ſucceeded in the See of Ofery, by Richard, now 
| ; Lord Biſhop of Cory, againſt whom the Appellant allo revived. | 
| 1 Appellant And his Lordſhip by his Anſwer (agreeable to that made by his Predeceſſor) was pleaſed to ſay, that having been informed that his 
| Tie fucceeding Biſhop's Anſwer immediate and other Predeceſſors, Biſhops of Oy, had declined to commence any Suit in their Names, for Recovery of the Tythcs in 
yi Nov, 1756, Queſtion, without the Opinion of the Court, and being a Stranger to the Title, and ſeveral Suits having formerly ſubſiſted concerning 
the ſame—He did therefore decline to commence any Suit in his own Name for the Recovery thereof; at the ſame Time, if it ſhould 
appear that any Truſt was veſted in him in Right of his See, he was willing to act therein as the Court ſhould direct But that he appre- 
hended and was adviſed, that the Appellant might aſſert his Right in that Court, in his own Name. — 

The Appellant replied to all the Anſwers (except the Biſhop's) ; and the Cauſe being at Iſſue, examined ſeveral living Witneſſes, and 
alſo obtained the uſual Orders for reading the Proceedings in the former Cauſe by Watts, and for reading the ſeveral Grants and other 
3 7 Exhibits ; and the Reſpondents alſo obtained the like Orders for reading Exhibits, but did not examine any Witneſſes in chief. 

33 - 3 The Cauſe came on to be heard before the Lord Chancellor of Jreland, and was again heard before him, on the 25th of January 

following; on which laſt Day, his Lordſhip was pleaſed to direct, that the Appellant's Bill ſhould be retained for a Year and a Day, and 
| that the Appellant ſhould be at Liberty to aſcertain his Title at Law (if he ſhould think proper), and to make Uſe of the Name of the 
Biſhop of Offory, as Plaintiff in any Action to be brought. 

From this Decretal Order, the Appellant has appealed to your Lordſhips, inſiſting, that the Court of Chancery in Ireland ought to 
have eſtabliſhed his Title, and to have quieted him in the Enjoyment of the Tythes in Queſtion, by perpetual Injunction, and to have 
granted him the full Relief prayed by his Bill; or otherwiſe to have directed an Iſſue, or to have ſent a Cafe to a Court of Law in that 


Kingdom (as in the former Suit inſtituted by Watts); in order to have determined the Appellant's legal Title to the Tythes in Queſtion z 
for the following, among other, | | | 


SS A ok 7 M-_0Þ»1 
I. In all Caſes, as well where the Intereſt of the Crown as that of a Subject is concerned, the Firſt Grant, not otherwiſe impeached, 
is to take Place The Intention of the Crown to grant theſe Rectories to the Church can no more be denied, than the Priority 
of the Grant—There was no Deceit upon the Crown ; the King had a Right and intended to grant his whole Reverſionary 
Intereſt ; and the Omiſſion of Notice of the Reverſionary Leaſe to Leighton, by which the Operation of the Grant was ſo much 


longer ſuſpended, was no Prejudice to the Crown, though it was ſo to the Church; and had there been any Informalities or 
Miſrecitals in the Grant, they were cured by the ſeveral Non-o/tante Clauſes. 


IT. The ſubſequent Grantee, who founds himſelf ſolely upon the ſuppoſed Invalidity of the Prior Patent, has neither the Merit of a 
Purchaſer without Notice, for the Prior Grant was enrolled ; nor yet of a Purchaſer for a valuable Conſideration, the Con- 
ſideration (if any) moving from Prodgers to the Crown, is very uncertain ; but the Conſideration paid him by Lord Berkeley, 
plainly appears to be no more than 600 J. and Lord Berkeley's Intereſt was again ſold after his Death for 1400 J. (including 
the whole Benefit of the 51 Years Leaſe to Leighton) and the Payment of the 1000 J. Part of that Purchaſe Money to Lord 
Berkeley's Widow and Executrix, and only the remaining 400 J. to his Heir, as plainly indicate that the Leaſe, rather than 
the Reverſion, was the immediate Object of the Purchaſe; nor have the Reſpondents the Merit of long and quiet Poſſeſſion, the 
Fine in 1695, being 30 Years before the Title of the Biſhop accrued in Poſſeſſion, and levied merely to bar the Dower of the 
young Lady Berkeley, and the Right, though not the Poſleſſion, has been in Litigation from 1726. | 


III. The Appellant had originally a Right to the Aid of a Court of Equity, to compel an Execution of the Truſt from the Biſhop of 
Offory, and the Relief is conſequential—Had the Caſe required it, an Iſſue might have been directed on the very Right, or a 
Caſe ſtated for the Judgment of a Court of Law, as a Means of aſſiſting the Conſcience of a Court of Equity, in making its 
Decree, without leaving the Appellant generally to Law ; but the Court of Law having already determined the legal Queſtions 
upon the very Caſe ſtated againſt the ſame Defendant, and that in a folemn Manner (though not in the ſame Cauſe, nor upon 
the ſame Individual Tythes), and thoſe Proceedings having been read in the Cauſe, withopt Objection to the reading them, or 
to the Opinion of the Judges, the preſent Decree does either a hard, or a vain Thing; an hard one, if the Nature of the Action 
to be brought lays the Appellant under Difficulties in Point of Form, in bringing the Merits of the Caſe to an Iſſue at Law; 
and a vain one, if nothing but the ſame Queſtion is to be determined again. 


IV. There is no Matter of Fact in this Caſe, neceſſary to be aſcertained by a Jury, the Whole depending on the Point of Law ſent to 
the Common Pleas in Watts's Caſe, ariſing not upon doubtful Facts, but upon the Confru zftruEtion and Operation of Grants on 
Record, admitted alike by both Parties. : Be „ 


V. The Appellant ſeeks a ſpeedy and final Determination upon the true Queſtion of Right—If the Reſpondents prevail, a Scene of 
Litigation will be opened, alike fruitleſs and without End, unleſs (which mult be the Event N Caſe) the Appellant ſnould 


E Death of the Defendants Eliza- 


| Caſe at Iſſue. 


mal to the Lords. 
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| | | Houſe of Lords. 


Ralph Hawtry, Clerk, - Appellant. : = = 
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